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Any reply received by the Office bter than *ree months after (he mailing date of this communication, even if timely filed, may reduce any 



9e 37 CFR 1.704(b). 

tatus 

1)13 Responsive to cofnmunication(s) filed on 12 December 2002 . 
2a)D This acHon is FINAL. 2b)M This action is non-final. 

3) n Since this application Is in condition for allowance except for fornial matters, pix)secutlon as to the merits is 

closed in accordance with the practice under Ex pa/fe Quay/e, 1935 CD. 11. 453 O.G. 213. 
Disposition of Claims 

4) S Claim(s) jM7 Is/are pending in the application. 

4a) Of the atjove claim(s) Is/are withdrawn from consideration. 

5) 0 Clalm(s) Is/are allowed. 

6) ia Claim(s) Ml is/are rejected. 
?)□ Clalm(s) is/are objected to. 

8)D Claim(s) are subject to restriction and/or election requirement. 
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10) ^ The drawing(s) filed on 12 December 2002 is/are: a)n accepted or b)S objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) Including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) n The oath or declaration Is .objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
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Application/Control Number: 10/070,338 
Art Unit: 2144 

DETAILED ACTION 

This application has been examined. Claims 1-47 are pending. 

Priority 

This application claims benefits of priority from Provisional Application 
60/241450 filed October 17, 2000. 



The effective date of the claims described in this application is October 17, 

2000. 

Information Disciosure Statement 
The information disclosure statements (IDS) submitted on 05/15/2006, 
03/02/2006. 01/30/2006, 07/25/2005, 06/10/2005, 03/28/2005, 03/25/2005. 
03/25/2005, 12/17/2002, are in compliance with the provisions of 37 CFR 1 .97. 
Accordingly, the information disclosure statements are being considered by the 
examiner. 



Drawings 

The drawings are objected to under 37 CFR 1.83(a). The drawings must 
show every feature of the Invention specified in the claims. Therefore, the 'first 
segment and second segment' as recited in Claims 1 and 24 must be shown or 
the feature(s) canceled from the claim(s). No new matter should be entered. 
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Corrected drawing sheets in compliance with 37 CFR 1.121(d) are 
required in reply to the Office action to avoid abandonment of the application. 
Any amended replacement drawing sheet should include all of the figures 
appearing on the immediate prior version of the sheet, even if only one figure is 
being amended. The figure or figure number of an amended drawing should not 
be labeled as "amended." If a drawing figure is to be canceled, the appropriate 
figure must be removed from the replacement sheet, and where necessary, the 
remaining figures must be renumbered and appropriate changes made to the 
brief desaiption of the several views of the drawings for consistency. Additional 
replacement sheets may be necessary to show the renumbering of the remaining 
figures. Each drawing sheet submitted after the filing date of an application must 
be labeled in the top margin as either "Replacement Sheet" or "New Sheet" 
pursuant to 37 CFR 1 .121 (d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the 
next Office action. The objection to the drawings will not be held in abeyance. 

Claim Rejections -35 use §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shaW conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-47 rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particulariy point out and distinctly claim the subject matter 
which applicant regards as the invention. 
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Claims 1 , 24 recite 'a first segment and a second segment". There is 
insufficient guidance from the Applicant Specifications regarding said segment, 
such that one of ordinary skill in the art would not be able to ascertain what a 
segment is. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2; 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-47 are rejected under 36 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claims 1 and 24 recite 'adding the first metric and the second metric to 
generate a third metric, wherein the third metric is at least partly the function of 
the same plurality of one or more elementary network parameters of the network 
path'. There is no support from the Applicant Specifications regarding said 
addition of first and second metric, wherein the result is a third metric of the same 
network parameter . 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 



Application/Control Number: 10/070,338 
Art Unit: 2144 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351 (a}.shall have the effects for purposes of this subsection of an 
application filed in the United States only If the International application designated the United 
States and was published under Article 21(2) of such treaty In the English language. 

Claims 1-4, 17,24-27, 40 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Shavitt (US Patent 7065584). 

The Examiner notes that distance and delay are used interchangeably in 
the Shavitt disclosure. (Shavltt-Column 5 Lines 6-7) 

Shavitt disclosed (re. Claim 1) a network path, including a first segment 
and a second segment (Shavitt-Column 2 Lines 35-40, Column 5 Lines 15-20) 

accessing a first metric and a second metric (Shavitt-Column 5 Lines 35- 
45, Column 5 Lines 65) , wherein the first metric and the second metric are at 
least in part quality characterizations of a same plurality of one or more network 
applications (Shavitt-Column 1 Lines 60-65), the quality characterization 
characterizes a quality of the same plurality of one or more network applications 
running at one or more segment end-points (Shavitt-Column 1 Lines 67 - 'tracer 
stations'), the first metric and the second metric are at least partly a function of a 
same plurality of one or more elementary networtc parameters (Shavitt- Column 2 
Lines 50-60), the plurality of one or more network parameters include one or 
more of delay (Shavitt- Column 2 Lines 20-26. Column 5 Lines 5-10), jitter, loss, 
currently available bandwidth, and intrinsic bandwidth, the first metric is at least 
partly the function of the same plurality of elementary network parameters of the 
first segment (Shavitt-Column 6 Lines 20-35) , the one or more segment end 



Application/Control Number: 10/070,338 
Art Unit: 2144 

points include one or more endpoints of tfie first segment, the second metric 
(Shavitt-Column 6 Lines 20-35) is at least partly the function of the same plurality 
of elementary network parameters (Shavitt-Column 5 Lines 5-10 - 'delay') of the 
second segment, and the one or more segment end points include one or more 
endpoints of the second segment; and 

adding the first metric and the second metric to generate a third metric 
(Shavitt-Column 6 Lines 20-35), wherein the third metric is at least partly the 
function of the same plurality of one or more elementary network parameters of 
the network path, the one or more segment end points include one or more 
endpoints of the network path, and 

the third metric is a quality characterization of the same plurality of one or 
more applications. 

Shavitt disclosed (re. Claim 2) prior to accessing the first or the second 
metric, generating at least one of the first metric and the second metric (Shavitt- 
Column 5 Lines 20-25) 

Shavitt disclosed (re. Claim 3) prior to accessing the first or the second 
metric, receiving at least one of the first metric and the second metric. (Shavitt- 
Column 5 Lines 20-25) 

Shavitt disclosed (re. Claim 4) wherein at least one of the plurality of one 
or more network parameters is dynamic.(Shavitt-Column 5 Lines 1-5) 
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Shavitt disclosed (re. Claim 17) a delay parameter. (Shavitt-Column 5 
Lines 6-7) 

Claims 24-27, 40 are rejected on the same basis as Claims 1-4, 17. 



Claim Rejections - 35 USC § 103 

The following Is a quotation of 35 U.S.C. 1 03(a) which forms the basis for 

all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and flie prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 5-16, 18-21, 28-39, 41-44 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Shavitt (US Patent 7065584) in view of what was well- 
known in the art. 

Shavitt did not disclose (re. Claim 5) wherein at least one of the plurality 
of one or more network parameters is static. However, Shavitt disclosed where 
the network parameters are dynamic. At the time of the invention it would have 
been well-known in the art that where Shavitt disclosed delay as a function of 
distance, where the distance may be quasi-static, then the delay parameter will 
be static as well. At the time of the invention it would have been obvious to 
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combine what was well known in the art with Shavitt regarding such static 
network parameters. The motivation for said combination would have been to 
reduce the complexity of the solution required to characterize the network path 
(Shavitt-Column 8 Lines 40-45). 



Shavitt did not disclose (re. Claim 6,7, 11 ) UDP and TCP applications; 
(re. Claim 8,9,10) network applications including voice, video, and video 
conferencing; (re. Claims 15) ftp applications; (re. Claim 16) telpet applications. 

At the time of the invention it would have been well-known in the art that 
Internet applications (Shavitt-Column 1 Lines 60-65) would encompass network 
applications including UDP, TCP, voice, video, video conferencing, ftp 
applications, and telnet applications. At the time of the invention it would have 
been obvious to combine what was well known in the art with Shavitt regarding 
such network applications. The motivation for said combination would have been 
to allow for measurement of all Internet applications and not just some Internet 
applications for maximum benefit Shavitt measurements. 

Shavitt did not disclose (re. Claim 12,13,14) HTTP, HTTP/1.0, and 
HTTP/1.1 applications. 
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At the time of tine invention it would have been well-l<nown in the art that 
applications based on an HTTP/web server (Shavitt-Column 1 Lines 50-65) 
would encompass network applications including HTTP, HTTP/1.0, and 
HTTP/1 .1 applications. At the time of the invention it would have been obvious to 
combine what was well known in the art with Shavitt regarding such network 
applications. The motivation for said combination would have been to allow for 
measurement of all Internet applications and not just some Internet applications 
for maximum benefit from the Shavitt measurements. 



Shavitt did not disclose (re. Claim 18) wherein the plurality of one or more 
network parameters include jitter; (re. Claim 19) wherein the plurality of one or 
more network parameters include loss; (re. Claim 20) wherein the plurality of 
one or more network parameters include currently available bandwidth; (re. 
Claim 21 ) wherein the plurality of one or more network parameters include 
intrinsic bandwidth; 

At the time of the invention it would have been well-known in the art that 
jitter, loss, currently available bandwidth, and intrinsic bandwidth are 
measurements taken to describe path quality. It would have also been well- 
known in the art that any performance criteria susceptible to characterization in 
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the same manner as delay (I.e. where all criteria have a common unit of 
measure) may be used to provide a sum of measurements or be incorporated 
into a linear equation describing the path characteristics. (See Roginsky , US 
Patent 6034946, Column 15 Lines 30-35). 

At the time of the invention it would have been obvious to combine what 
was well-known in the art with Shavitt regarding use of other performance 
criteria. The motivation for said combination would have been to allow for Shavitt 
to consider all factors affecting the path selection for improved load balancing 
(Shavitt-Column 1 Lines 20-25). 

Claims 28-39, 41-44 are rejected on the same basis as Claims 5-16, 18- 

21. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for 
all obviousness rejections set forth In this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 1 02 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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Claims 22-23, 45-46, 47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Shavitt (US Patent 7065584) in view of Saleh (US Patent 
7002917). 



Shavitt did not disclose (re. Claim 22) wherein the metric includes non- 
performance related characteristics; (re. Claim 23) wherein the non- 
performance related characteristics includes pre-specified route preferences. 

Saleh disclosed (re. Claim 22) wherein the metric includes non- 
pert'ormance related characteristics (Saleh-Column 5 Lines 25-30, Column 33 
Lines 35-40); (re. Claim 23) wherein the non-performance related 
characteristics includes pre-specified route preferences. (Saleh-Column 5 Lines 
25-30, Column 33 Lines 35-40) 

Shavitt and Saleh are analogous art because they present concepts and 
practices regarding path characterization measurements. At the time of the 
invention it would have been obvious to combine Saleh into Shavitt. The 
motivation for said combination would have been, as Saleh suggests (Saleh- 
Column 2 Lines 15-20), to implement a fast, efficient method for the most 
preferable path. 

While Shavitt disclosed (re. Claim 47) first, second, and third metric, 
Shavitt did not disclose (re. Claim 47) a plurality of one or more inputs adapted to 
be coupled to the network path; and a plurality of one or more outputs coupled to 
the plurality of one or more inputs, wherein responsive to a plurality of one or 
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more packets arriving to the network device through the plurality of one or more 
inputs, the network device selects at least one output from the plurality of one or 
more outputs, and the at least one output is determined at least partly using at 
least one of the first metric, second metric, and third metric. 

Saleh disclosed (re. Claim 47) a path matrix configuration (Saleh-Column 
23 Lines 1-5) and adding the metric from each segment (corresponding to first 
metric, second metric, and third metric) (Column 33 Lines 35-40) In order to 
select the desired path (Column 32 Lines 50-55). 

Shavitt and Saleh are analogous art because they present concepts and 
practices regarding path characterization measurements. At the time of the 
invention it would have been obvious to combine Saleh into Shavitt. The 
motivation for said combination would have been, as Saleh suggests (Saleh- 
Column 2 Lines 15-20), to implement a fast, efficient method for the most 
preferable path. 



Conclusion 

Examiner's Note: Examiner has cited particular columns and line 
numbers in the references applied to the claims above for the convenience of the 
applicant. Although the specified citations are representative of the teachings of 
the art and are applied to specific limitations within the individual claim, other 
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passages and figures may apply as well. It is respectfully requested from the 
applicant in preparing responses, to fully consider the references in entirety as 
potentially teaching all or part of the claimed invention, as well as the context of 
the passage as taught by the prior art or disclosed by the Examiner. 

In the case of amending the claimed invention, Applicant is respectfully 
requested to indicate the portion(s) of the specification which dictate(s) the 
structure relied on for proper Interpretation and also to verify and ascertain the 
metes and bounds of the claimed invention. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Please refer to the enclosed PTO-892 form. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Greg Bengzon whose telephone number is 
(571) 272-3944. The examiner can normally be reached on Mon. thru Fri. 8 AM - 
4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supen/isor, William Vaughn can be reached on (571)272-3922. The 
fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 



Application/Control Number: 10/070,338 
Art Unit: 2144 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status infonnation for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated infonnation system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 
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